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Title  45— PUBLIC  WELFARE 

Chapter  I — Office  of  Education,  De¬ 
partment  of  Health,  Education,  and 

Welfare 

part  116— financial  assistance 

TO  MEET  THE  SPECIAL  EDUCA¬ 
TIONAL  NEEDS  OF  EDUCATION¬ 
ALLY  DEPRIVED  CHILDREN 

Miscellaneous  Amendments 

Notice  of  proposed  rule  making  was 
published  in  the  Federal  Register  on 
April  27  and,  with  certain  corrections, 
on  May  4,  1971,  setting  forth  certain  re¬ 
quirements  and  provisions  for  programs 
imder  title  I  of  the  Elementary  and  Sec¬ 
ondary  Education  Act  of  1965.  Com¬ 
ments  were  received  with  respect  to 
public  information,  parental  involve¬ 
ment,  and  bonus  pay  for  teachers 
(§  116.17,  paragraphs  (n),  io),  and  (p)) 
and  on  the  requirement  for  compara¬ 
bility  of  State  and  local  funded  services 
in  title  I  schools  with  those  in  nontitle 
I  schools  (§  116.26) .  Following  the  review 
of  the  comments  (summarized  below)  the 
following  changes  were  made: 

Summary  of  changes.  1.  The  require¬ 
ments  in  §  116.17(n)  concerning  the  fur¬ 
nishing  of  copies  of  project  documents 
have  been  clarified.  The  provision  now 
states  specifically  that  educational 
agencies  may  provide  such  copies  free  of 
charge  and  that  any  charges  for  such 
copies  shall  not  exceed  the  costs  actually 
incurred  and  not  covered  by  title  I 
funds. 

2.  The  role  of  State  educational 
agencies  in  administering  the  provisions 
of  §  116.17,  paragraphs  (o)  (1)  and  (2) 
has  been  clarified  by  the  addition  of 
paragraph  (o)<3).  This  new  paragraph 
is  intended  to  make  clear  to  State  edu¬ 
cational  agencies  that  they  may  add 
such  requirements  as  may  be  reasonably 
necessary  to  implement  the  provisions 
of  §  116.17(0)  (1)  and  (2). 

3.  The  provisions  of  §  116.26  have  been 
amended  in  paragraph  (d)  so  that  l(x;al 
educational  agencies  are  not  required  to 
take  any  action  to  decrease  the  ratio  of 
pupils  to  professional  staff  other  than 
teachers  or  of  pupils  to  noncertified  in¬ 
structional  staff  where  the  addition  of 
less  than  the  equivalent  of  one  full-time 
staff  member  is  required  to  achieve  com¬ 
parability  with  respect  to  either  of  those 
ratios. 

Summary  of  comments — 1.  Public  in¬ 
formation.  Commenters  on  §  1 16.17  (n) 
emphasized  the  possibility  that  notwith¬ 
standing  the  limitations  in  the  rule  with 
respect  to  charges  for  copies  of  docu¬ 
ments  local  educational  agencies  might 
charge  excessively,  thus  preventing  poor 
parents  from  securing  the  documents 
they  need  in  order  to  imderstand  the 
local  title  I  program.  They  i-ecommended 
that  copies  be  made  available  free  of 
charge.  Objections  were  raised  to  the 
proposed  rule  on  the  grounds  that  it 
could  be  interpreted  as  requiring  the 
assessment  of  charges  of  project  docu¬ 
ments  and  that  the  amoimte  charged 
could  be  recovered  both  from  parties  re¬ 
questing  copies  and  from  title  I  funds. 


TTie  change  indicated  above  is  intended 
to  remove  the  cause  for  both  of  those 
objections.  Also,  while  charges  may  still 
be  made  for  copies  of  documents  it 
should  be  noted  that  the  subject  para¬ 
graph  requires  a  positive  dissemination 
program  and  the  following  paragraph 
(§  116.17(0) )  requires  that  parent  coun¬ 
cils  be  given  such  documents  free  of 
charge. 

2.  Parental  involvement.  Comments  on 
the  rule  on  parental  involvement  reflect 
two  opposing  points  of  view.  One  group 
of  commenters  requested  that  require¬ 
ments  be  added  for  the  election  of  parent 
councils,  for  councils  to  be  fo~med  at 
each  title  I  school,  for  representation  on 
the  council  from  all  eligible  areas,  and 
for  a  requirement  that  the  State  educa¬ 
tional  agency  respond  specifically  to  any 
objection  raised  by  the  parent  council 
to  a  proposed  project.  Although  those 
suggestions  were  not  adopted,  a  few 
clarifying  remarks  are  in  order  concern¬ 
ing  the  rule  that  has  been  adopted: 

a.  Nothing  in  the  regulation  precludes 
the  election  of  parent  councils;  however, 
the  legislative  history  of  the  parental 
involvement  provision  indicates  that  such 
elections  should  not  be  mandated  from 
the  Federal  level. 

b.  There  is  no  barrier  in  the  regula¬ 
tion  to  the  inclusion  on  parent  councils 
of  parents  from  attendance  areas  eligible 
but  not  expected  to  receive  title  I  serv¬ 
ices,  provided  parents  from  the  areas  to 
be  included  in  the  project  “constitute 
more  than  a  simple  majority.” 

c.  The  present  regulation  sufficiently 
indicates  that  State  educational  agencies 
are  required  to  respond  to  objections 
which  are  raised  by  the  parent  council 
to  proposed  projects. 

Another  group  of  commenters  found  the 
requirements  concerning  the  parent 
council  to  be  too  detailed  ana  in  some 
cases  inappropriate  for  their  communi¬ 
ties.  The  regulation  is  designed  to  give 
each  local  educational  agency  sufficient 
flexibility  to  establish  a  parent  council 
that  is  appropriate  for  its  school  district 
and  to  assure  that  the  council  has  the 
information  and  opportunities  it  needs 
to  be  effective.  Many  suggestions  for 
additional  requirements  in  the  regula¬ 
tion  were  rejected  because  it  was  felt  that 
such  provisions  would  reduce  the  amount 
of  flexibility  available  to  local  educa¬ 
tional  agencies.  As  the  proposed  change 
to  the  rule  indicates  State  educational 
agencies  are  free  to  prescribe  additional 
requirements  which  are  not  inconsistent 
with  the  regulation. 

3.  Bonus  pay  for  teachers.  The  rela¬ 
tively  small  number  of  commenters  on 
the  rule  governing  bonus  pay  for  teachers 
(§116.17(p))  generally  took  exception 
to  the  idea  that  title  I  funds  could  be 
used  for  such  a  purpose  and  not  to  the 
specific  provision.  The  rule  as  stat^  is 
based  on  the  statutory  amendment  per¬ 
mitting  title  I  funds  to  be  used  for  this 
purpose  and  on  the  legislative  history. 

4.  Comparability.  The  comments  re¬ 
ceived  on  §  116.26  reflected  a  variety  of 
concerns.  Objections  were  raised  to  the 
failure  to  require  the  inclusion  of  ex¬ 
penditures  for  salary  payments  based  on 
length  of  service  (longevity)  In  comput¬ 


ing  the  comparability  of  expenditures  per 
pupil  for  instructional  personnel  in  title 
I  and  nontitle  I  schools.  In  that  respect 
the  proposed  provision  was  said  to  be 
discriminatory  and  an  imconstitutional 
denial  of  equal  educational  opportunity. 
On  the  other  hand,  some  school  officials 
expressed  concern  that  even  with  the  ex¬ 
clusion  of  longevity  pay  they  might  not 
be  able  to  redeploy  their  staffs  sufficiently 
to  overcome  differences  in  costs  per  pupil 
due  to  differences  in  the  training  of  the 
personnel.  Many  of  these  officials  and 
other  commenters  stated  that  in  their 
opinion  the  pupil-staff  ratios  are  ade¬ 
quate  indicators  of  the  comparability  of 
services  and  requested  that  the  instruc¬ 
tional  expenditures  per  pupil  set  forth 
in  the  proposed  rule  be  eliminated.  Still 
other  commenters  asked  that  the  pupil- 
staff  ratios  be  tempered  or  eliminated  al¬ 
together  and  that  comparability  be  de¬ 
termined  primarily  or  solely  on  the  basis 
of  instructional  costs  per  pupil  as  set 
forth  in  the  proposed  rule. 

The  exclusion  of  salary  increments 
based  on  length  of  service  as  provided 
in  the  rule  is  derived  from  the  legislative 
history  of  the  comparability  provision 
which,  while  definite  on  the  Senate 
side  (116  Congressional  Record  S4361, 
(daily  edition  March  27,  1970) )  is  ambi¬ 
guous  on  the  House  side  (116  Congres¬ 
sional  Record  H2691-93  (daily  edition 
April  7,  1970)).  In  any  event  the  treat¬ 
ment  of  this  very  difficult  problem  in  the 
proposed  rule  is  not  to  be  taken  as  re¬ 
flective  of  an  educational  judgment  that 
longevity  pay  is  a  factor  unrelated  to  the 
quality  of  a  teacher’s  services.  While  the 
rule,  as  proposed,  does  not  require  State 
educational  agencies  to  include  longevity 
pay  in  determining  comparability  of  per- 
pupil  instructional  expenditures,  it 
should  be  noted  that  State  agencies  arc 
permitted  to  include  such  pay  in  addi¬ 
tional  criteria  which  they  may  estab¬ 
lish  as  provided  in  the  last  sentence  of 
§  116.26(c)  of  the  rule.  Furthermore,  the 
fact  that  a  school  district  meets  the  com¬ 
parability  requirements  established  by 
this  rule  would  not  excuse  the  district 
from  its  responsibility  to  observe  other 
statutory  and  constitutional  provisions 
prohibiting  discrimination  based  on  im¬ 
permissible  classifications. 

After  consideration  of  all  of  the  above 
comments,  it  was  determined  that  no 
changes  need  be  made  in  the  rule  with 
respect  to  the  indicators  of  the  compara¬ 
bility  of  a  title  I  school  with  the  average 
of  nontitle  I  schools.  A  change  w'as  made, 
however,  in  paragraph  (d)  so  that  action 
is  not  required  to  reduce  the  ratios  of 
pupils  to  professional  staff  other  than 
teachers  or  of  pupils  to  nonprofessional 
instructional  staff  when  the  addition  of 
less  than  the  equivalent  of  a  full-time 
staff  member  would  be  required  to 
achieve  comparability. 

After  consideration  of  the  above-sum¬ 
marized  comments.  Part  116  of  Title  45 
of  the  Code  of  Federal  Regulations  is 
hereby  amended  as  set  forth  below. 

Effective  date.  As  appears  from  the 
above  summary,  the  modifications  do  not 
involve  any  changes  of  a  substantial  na¬ 
ture  from  the  provisions  which  were  pub¬ 
lished  in  the  Federal  Register  on  April  27 
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and  May  4,  1971,  as  proposed  rule  mak¬ 
ing.  Accordingly,  these  regulations  shall 
be  effective  upon  publication  in  the  Fed¬ 
eral  Register  (10-14-71),  except  for  any 
portions  thereof  which  have  become  ef¬ 
fective  by  operation  of  law. 

Dated:  August  25,  1971. 

S.  P.  Marland,  Jr., 

U.S.  Commissioner  of  Education. 

Approved:  October  4,  1971. 

Elliot  L.  Richardson, 

Secretary  of  Health, 

Education,  and  Welfare. 

1.  In  §  116.1,  paragraph  (c)  is 
amended  to  read  as  follows: 

§  116.1  Defiiiilioiis. 

*  «  4>  #  4> 

(c)  “Average  daily  attendance”  means 
( 1 )  average  daily  attendance  in  elemen¬ 
tary  and  secondary  schools,  not  beyond 
grade  12,  as  determined  in  accordance 
with  State  law  and  (2)  in  the  case  of 
schools  for  handicapped  children  and 
children  in  institutions  for  neglected  or 
delinquent  children  operated  or  sup¬ 
ported  by  a  State  agency,  the  average 
number  of  children  under  21  years  of  age 
participating  per  day  for  the  length  of  a 
normal  school  year  in  an  organized  pro¬ 
gram  in  such  schools  of  instruction  which 
is  recognized  under  State  law  as  furnish¬ 
ing  elementary  or  secondary  education, 
but  not  beyond  grade  12.  In  the  case  of 
handicapped  children  daily  attendance 
shall  be  measured  by  the  number  of  daily 
hours  of  participation  in  such  instruc¬ 
tion  as  the  State  agency  determines  to  be 
appropriate  for  children  with  the  par¬ 
ticular  handicap  involved,  except  that 
any  such  instruction  for  more  than  1 
hour,  but  less  than  3  hours,  a  day  shall 
be  deemed  to  constitute  a  maximum  of 
one-half  day  of  attendance.  Time  spent 
primarily  in  custodial  care  or  medical 
treatment  or  therapy  cannot  be  counted 
in  determining  attendance.  In  the  case 
of  special  instructional  services  provided 
by  a  State  agency  under  contract  or  other 
arrangement  (such  as  itinerant,  resource 
room,  or  other  types  of  part-day  or  part- 
week  programs)  to  handicapped  children 
in  attendance  at  public  or  nonpublic 
schools,  such  children  may  be  reported 
as  being  in  average  daily  attendance  if 

(i)  a  statute  or  official  written  rule, 
policy,  or  other  standard  applicable  to 
such  State  agency  provides  a  reliable 
basis  for  determining  that  such  State 
agency,  rather  than  a  local  educational 
agency,  is  directly  responsible  for  provid¬ 
ing  educational  services  to  such  children : 
and  (ii)  such  State  agency’s  average  per 
pupil  contribution  to  the  cost  of  provid¬ 
ing  education  to  such  handicapped  chil¬ 
dren  exceeds  (a)  the  State’s  average  per 
pupil  contribution  to  the  cost  of  educa¬ 
tion  of  handicapped  children  in  educa¬ 
tional  programs  operated  by  local  educa¬ 
tional  agencies  in  the  State,  and  (b) 
exceeds  one-half  of  the  average  per  pupil 
expenditure  in  that  State  as  defined  in 
section  103(e)  of  title  I,  ESEA.  For  the 
purposes  of  this  paragraph,  a  State 
agency’s  average  per  pupil  contribution 
to  the  cost  of  providing  education  to  such 
handicapped  children,  a  State’s  average 


per  pupil  contribution  to  the  cost  of 
education  of  handicapped  children  by 
local  educational  agencies,  and  the  aver¬ 
age  per  pupil  expenditure  in  a  State  shall 
be  determined  on  the  basis  of  data  for 
the  same  fiscal  year. 

(20  U.S.C.  241c(a)  (5)) 

***** 

2.  In  §  116.17,  paragraph  <h)  is 
amended  and  new  paragraphs  (n),  (o), 
and  (p)  are  added  to  read  as  follows: 

§  116.17  I’rojorl  by  an  applica¬ 

tion. 

«  «  »  *  * 

(h)  Each  application  for  a  grant 
under  Title  I  of  the  Act  for  education¬ 
ally  deprived  children  residing  in  a 
project  area  shall  contain  an  assurance 
that  the  use  of  the  grant  funds  will  not 
result  in  a  decrease  in  the  use  for  educa¬ 
tionally  deprived  children  residing  in 
that  project  area  of  State  or  local  funds 
which,  in  the  absence  of  funds  under 
Title  I  of  the  Act.  would  be  made  avail¬ 
able  for  that  project  area  and  that 
neither  the  project  area  nor  the  educa¬ 
tionally  deprived  children  residing 
therein  will  otherwise  be  penalized  in  the 
application  of  State  and  local  funds  be¬ 
cause  of  such  a  use  of  funds  under  title 
I  of  the  Act.  No  project  under  title  I 
of  the  Act  will  be  deemed  to  have  been 
designed  to  meet  the  special  educational 
needs  of  educationally  deprived  children 
unless  the  Federal  funds  made  available 
for  that  project  (1)  will  be  used  to  sup¬ 
plement,  and  to  the  extent  practical  in¬ 
crease,  the  level  of  State  and  local  funds 
that  would,  in  the  absence  of  such  Fed¬ 
eral  funds,  be  made  available  for  the  edu¬ 
cation  of  pupils  participating  in  that 
project:  (2)  will  not  be  used  to  supplant 
State  and  local  funds  available  for  the 
education  of  such  pupils;  and  (3)  will 
not  be  used  to  provide  instructional  or 
auxiliary  services  in  project  area  schools 
that  are  ordinarily  provided  with  State 
and  local  funds  to  children  in  nonproject 
area  schools. 

(20  U.S.C.  241e(a)  (3) ) 

*  ♦  ♦  #  « 

(n)  Each  application  by  a  local  educa¬ 
tional  agency  for  a  grant  under  title  I 
of  the  Act  shall  include  specific  plans  for 
disseminating  information  concerning 
the  provisions  of  title  I,  and  the  appli¬ 
cant’s  past  and  present  title  I  programs, 
including  evaluations  of  such  programs, 
to  parents  and  to  the  general  public 
and  for  making  available  to  them  upon 
request  the  full  text  of  current  and  past 
title  I  applications,  all  pertinent  docu¬ 
ments  related  to  those  applications, 
evaluations  of  the  applicant’s  past  title 
I  projects,  all  reports  required  by  §  116.23 
to  be  submitted  to  the  State  educational 
agency,  and  such  other  documents  as 
may  be  reasonably  necessary  to  meet  the 
needs  of  such  parents  or  other  members 
of  the  public  for  information  related  to 
the  comprehensive  planning,  operation, 
and  evaluation  of  the  title  I  program  but 
not  including  information  relating  to 
the  performance  of  identified  children 
and  teachers.  Such  plans  shall  include 
provision  for  the  reproduction,  upon  re¬ 
quest,  of  such  documents  free  of  charge 


or  at  reasonable  cost  (not  to  exceed  the 
additional  costs  incurred  which  are  not 
covered  by  title  I  funds)  or  provisions 
whereby  persons  requesting  such  copies 
will  be  given  adequate  opportunity  to 
arrange  for  the  reproduction  of  such 
documents. 

(20  U.S.C.  214e.  1231d) 

(o)  (1)  Parental  involvement  at  the 
local  level  is  deemed  to  be  an  important 
means  of  increasing  the  effectiveness  of 
programs  under  title  I  of  the  Act.  Each 
application  of  a  local  educational  agency 
(other  than  a  State  agency  directly  re¬ 
sponsible  for  providing  free  public  edu¬ 
cation  for  handicapped  children  or  for 
children  in  institutions  for  neglected 
and  delinquent  children)  for  assistance 
under  that  title,  therefore,  (i)  shall 
describe  how  parents  of  the  children  to 
be  served  were  consulted  and  involved  in 
the  planning  of  the  project  and  (ii)  shall 
set  forth  specific  plans  for  continuing 
the  involvement  of  such  parents  in  the 
further  planning  and  in  the  development 
and  operation  of  the  project. 

(2)  Each  local  educational  agency 
shall,  prior  to  the  submission  of  an  appli¬ 
cation  for  fiscal  year  1972  and  any  suc¬ 
ceeding  fiscal  year,  establish  a  council  in 
which  parents  (not  employed  by  the  local 
educational  agency)  of  educationally  de¬ 
prived  children  residing  in  attendance 
areas  which  are  to  be  served  by  the  proj¬ 
ect,  constitute  more  than  a  simple  ma¬ 
jority,  or  designate  for  that  purpose  an 
existing  organized  group  in  which  such 
parents  will  constitute  more  than  a  sim¬ 
ple  majority,  and  shall  include  in  its 
application  sufficient  information  to  en¬ 
able  the  State  educational  agency  to 
make  the  following  determinations: 

(i)  That  Uie  local  educational  agency 
has  taken  appropriate  measures  to  in¬ 
sure  the  selection  of  parents  to  the  par¬ 
ent  council  who  are  representative  (a)  of 
the  children  eligible  to  be  served  (includ¬ 
ing  such  children  enrolled  in  private 
schools)  and  (b)  of  the  attendance 
areas  to  be  included  in  the  title  I  pro¬ 
gram  of  such  agency; 

(ii)  That  each  member  of  the  council 
has  been  furnished  free  of  charge  copies 
of  title  I  of  the  Act,  the  Federal  regula¬ 
tions,  guidelines,  and  criteria  issued  pur¬ 
suant  thereto.  State  title  I  regulations 
and  guidelines,  and  the  local  educational 
agency’s  current  application:  and  that 
such  other  information  as  may  be  needed 
for  the  effective  involvement  of  the  coun¬ 
cil  in  the  planning,  development,  opera¬ 
tion,  and  evaluation  of  projects  under 
said  title  I  (including  prior  applications 
for  title  I  projects  and  evaluations  there¬ 
of)  will  also  be  made  available  to  the 
council: 

(iii)  That  the  local  educational  agency 
has  provided  the  parent  council  with 
the  agency’s  plans  for  future  title  I  proj¬ 
ects  and  programs,  together  with  a  de¬ 
scription  of  the  process  of  planning  and 
developing  those  projects  and  programs, 
and  the  projected  times  at  which  each 
stage  of  the  process  will  start  and  be 
completed: 

(iv)  That  the  parent  coimcil  has  had 
an  adequate  opportimity  to  consider  the 
information  available  concerning  the 
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special  educational  needs  of  the  educa¬ 
tionally  deprived  children  residing  in  the 
project  areas,  and  the  various  programs 
available  to  meet  those  needs,  and  to 
make  recommendations  concerning  those 
needs  which  should  be  addressed  through 
the  title  I  program  and  similar 
programs; 

(V)  That  the  parent  coimcil  has  had 
an  opportunity  to  review  evaluations  of 
prior  title  I  programs  and  has  been  in¬ 
formed  of  the  performance  criteria  by 
which  the  proposed  program  is  to  be 
evaluated; 

(Vi)  That  the  title  I  program  in  each 
project  area  includes  specific  provisions 
for  informing  and  consulting  with  par¬ 
ents  concerning  the  services  to  be  pro¬ 
vided  for  their  children  under  title  I 
of  the  Act  and  the  ways  in  which  such 
parents  can  assist  their  children  in  real¬ 
izing  the  benefits  those  services  are  in¬ 
tended  to  provide; 

(vii)  That  the  local  educational 
agency  has  adequate  procedures  to  in¬ 
sure  prompt  response  to  complaints  and 
suggestions  from  parents  and  parent 
council; 

(viii)  That  all  parents  of  children  to 
be  served  have  had  an  opportimity  to 
present  their  views  concerning  the  appli¬ 
cation  to  the  appropriate  school  per¬ 
sonnel,  and  that  the  parent  coimcil  has 
had  an  opportunity  to  submit  comments 
to  the  State  educational  agency  con¬ 
cerning  the  application  at  the  time  it  is 
submitted,  which  comments  the  State 
educational  agency  shall  consider  in 
determining  whether  or  not  the  applica¬ 
tion  shall  be  approved. 

(3)  The  State  educational  agency  may 
establish  such  additional  rules  and  pro¬ 
cedures,  not  inconsistent  with  the  pro¬ 
visions  of  this  section,  as  may  be  rea¬ 
sonably  necessary  to  insure  the  involve¬ 
ment  of  parents  and  the  proper  or¬ 
ganization  and  fimctioning  of  parent 
councils. 

(20  U.S.C.  1231d) 

(p)  An  application  for  a  grant  for  a 
project  under  title  I  of  the  Act  may  in¬ 
clude,  as  a  part  of  the  applicant’s  pro¬ 
gram,  provision  for  the  payment  of 
bonuses  to  teachers  in  a  limited  number 
of  schools  serving  attendance  areas  with 
exceptionally  high  concentrations  of 
children  from  low-income  families.  For 
the  purposes  of  this  paragraph,  the  term 
“teacher”  means  a  person  holding  a 
teaching  certificate  in  the  State.  Such  a 
person  is  regarded  as  a  teacher  only  to 
the  extent  that  he  has  a  regular  instruc¬ 
tional  assignment  and  only  to  the  extent 
that  he  is  taken  into  account  in  the  com¬ 
putation  of  pupil-teacher  ratios  in  the 
State.  The  eligibility  of  teachers  for  such 
bonuses  may  be  made  subject  to  such 
conditions,  including  the  completion  of 
prescribed  courses  of  special  training,  as 
may  be  imposed  by  the  local  educational 
agency  with  the  approval  of  the  State 
educational  agency.  Such  bonuses  must 
be  reasonable  in  amount  but  must  be 
deemed  by  the  approving  State  educa¬ 
tional  agency  to  be  sufficient  to  attract 
to,  or  retain  at.  such  schools  the  teachers 
best  qualified  to  help  meet  the  special 
educational  needs  of  the  educationally 


deprived  children  to  be  served  by  the 
program  of  that  agency.  A  project  ap¬ 
plication  that  includes  provision  for  the 
payment  of  teacher  bonuses  must  dem¬ 
onstrate  that  the  applicant’s  regular 
salary  schedule  has  not  attracted  or  has 
not  retained  suflBcient  numbers  of 
teachers  of  high  caliber  in  the  area  in 
which  the  teacher  bonus  provision  is  to 
be  made  applicable.  It  must  also  demon¬ 
strate  how  the  local  educational  agency 
plans  to  recruit,  hire,  provide  in-service 
training  to,  and  evaluate  all  teachers 
who  will  receive  bonuses,  and  how  such 
teachers  will  serve  as  an  integral  part 
of  the  title  I  program.  The  continuation 
of  the  payment  of  teacher  bonuses  by  a 
local  educational  agency  beyond  a  2-year 
period  shall  be  conditioned  upon  a  dem¬ 
onstration  in  project  applications  for 
subsequent  years  that  bonus  payments 
in  the  school  district  have  in  fact  been 
effective  in  attracting  and  retaining 
teachers  of  high  caliber  and  that  such 
teachers  have  significantly  'contributed 
to  improving  the  performance  of  educa¬ 
tionally  deprived  children.  For  that  pur¬ 
pose,  the  State  educational  agency  mu't 
assume  a  special  responsibility  for  moni¬ 
toring  and  evaluating  teacher  bonus 
components  of  programs  in  the  light  of 
specific  measurable  goals  and  must  col¬ 
lect  and  maintain  data  on  the  extent  of 
the  use  and  the  effectiveness  of  such 
teacher  bonus  components  of  programs 
under  title  I  of  the  Act. 

(20  U.S.C.  241e(a)(l)) 

§  116.18  rAmentled] 

3.  In  §  116.18,  paragraph  (f)  is 
revoked. 

4.  A  new  §  116.26  is  added,  reading  as 
follows : 

§  116.26  (^oiiipurahilily  of  sorvirrs. 

(a)  A  State  educational  agency  shall 
not  approve  an  application  of  a  local  edu¬ 
cational  agency  (other  than  a  State 
agency  directly  responsible  for  providing 
free  public  education  for  handicapped 
children  cr  for  children  in  institutions 
for  neglected  or  delinquent  children)  for 
the  fiscal  year  1972  and  subsequent  fiscal 
years  unless  that  agency  has  filed,  in 
accordance  with  instructions  issued  by 
the  State  educational  agency,  informa¬ 
tion  as  set  forth  in  paragraphs  (b)  and 
(c)  of  this  section  upon  which  the  State 
educational  agency  will  determine 
whether  the  services,  taken  as  a  whole, 
to  be  provided  with  State  and  local 
funds  in  each  of  the  school  attendance 
areas  to  be  served  by  a  project  under  title 
I  of  the  Act  are  at  least  comparable  to 
the  services  being  provided  in  the  school 
attendance  areas  of  the  applicant’s 
school  district  which  are  not  to  be  served 
by  a  project  under  said  title  I.  For  the 
purpose  of  this  section.  State  and  local 
funds  include  those  funds  used  in.  deter¬ 
minations  of  fiscal  effort  in  accordance 
with  §  116.45. 

(b)  The  State  educational  agency 
shall  require  each  local  educational 
agency,  except  as  provided  under  para¬ 
graph  (d)  of  this  section,  to  submit  data, 
based  on  services  provided  from  State 
and  local  expenditures  for  subparagraphs 


(2)  through  (7)  of  this  paragraph,  for 
each  public  school  to  be  served  by  a  proj¬ 
ect  under  title  I  of  the  Act  and,  on  a  com¬ 
bined  basis,  for  all  other  public  schools 
in  the  district  serving  children  in  cor¬ 
responding  grade  level,  which  schools  are 
not  served  by  projects  under  that  title. 
Such  data  shall  show  (1)  the  average 
daily  membership,  (2)  the  average  num¬ 
ber  of  assigned  certified  classroom  teach¬ 
ers,  (3)  the  average  number  of  assigned 
certified  instructional  staff  other  than 
teachers,  (4)  the  average  number  of  as¬ 
signed  noncertified  instructional  staff, 
(5)  the  amount  expended  for  instruc¬ 
tional  salaries,  (6)  the  amount  of  such 
salaries  expended  for  longevity  pay,  and 
(7)  the  amounts  expended  for  other  in¬ 
structional  costs,  such  as  the  costs  of 
textbooks,  library  resources,  and  other 
instructional  materials,  as  defined  in 
§  117.1(i)  of  tliis  chapter;  and  such  other 
information  as  the  State  educational 
agency  may  require  and  utilize  for  the 
purpose  of  determining  comparability  of 
services  under  this  section.  The  data  so 
provided  shall  be  data  for  the  second 
fiscal  year  preceding  the  fiscal  year  in 
which  the  project  applied  for  under  said 
title  I  is  to  be  carried  out  unless  a  local 
educational  agency  finds  that  it  has  more 
recent  adequate  data  from  the  immedi¬ 
ately  preceding  fiscal  year  which  would 
be  more  suitable  for  the  piupose  of  de¬ 
termining  comparability  under  this  sec¬ 
tion. 

(c)  The  data  submitted  by  the  local 
educational  agency  based  on  services 
provided  wdth  State  and  local  expendi¬ 
tures,  shall,  in  addition  to  the  informa¬ 
tion  required  under  paragraph  (b)  of  this 
section,  show  for  each  public  school  serv¬ 
ing  children  who  are  to  participate  in 
projects  under  title  I  of  the  Act  and  for 
the  average  of  all  public  schools  in  the 
school  district  serving  corresponding 
grade  levels  but  not  serving  children  un¬ 
der  title  I  of  the  Act,  on  the  basis  of 
pupils  in  average  daily  membership; 

(1)  The  average  number  of  pupils  per 
assigned  certified  classroom  teacher; 

(2)  'The  average  number  of  pupils  per 
assigned  certified  instructional  staff 
member  (other  than  teachers) ; 

(3)  The  average  number  of  pupils  per 
assigned  noncertified  instructional  staff 
member; 

(4)  The  amounts  expended  per  pupil 
for  instructional  salaries  (other  than 
longevity  pay) ;  and, 

(5)  The  amounts  expended  per  pupil 
for  other  instructional  costs,  such  as  the 
costs  of  textbooks,  library  resources,  and 
other  instructional  materials. 

The  services  provided  at  a  school  where 
children  will  be  served  under  said  title  I 
are  deemed  to  be  comparable  for  the 
purposes  of  this  section  if  the  ratios  for 
that  school  determined  in  accordance 
with  subparagraphs  (1),  (2),  and  (3)  of 
this  paragraph  do  not  exceed  105  per¬ 
cent  of  the  corresponding  ratios  for  the 
said  other  schools  in  the  district,  and  if 
the  ratios  for  that  school  determined  in 
accordance  with  subparagraphs  (4)  and 
(5)  of  this  paragraph  are  at  least  95  per¬ 
cent  of  the  corresponding  ratios  for  said 
other  schools.  State  educational  agen¬ 
cies  may,  subject  to  the  approval  of  the 
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Commissioner,  propose  and  establish 
criteria,  in  addition  to  those  specified  in 
this  section,  which  must  be  met  by  local 
educational  agencies. 

(d)  The  State  educational  agency 
shall  not  approve  project  applications 
imder  title  I  of  the  Act  for  fiscal  year 
1972  unless  the  applicant  local  educa¬ 
tional  agency  has  submitted  the  data  re¬ 
quired  by  paragraphs  (b)  and  (c)  of  this 
section.  Such  data  must  be  submitted  to 
the  State  educational  agency  no  later 
than  July  1,  1971,  and  July  1  of  each 
year  thereafter.  In  the  case  of  local  edu¬ 
cational  agencies  the  data  for  which  in¬ 
dicate  a  failure  to  meet  the  standards  for 
comparability  described  in  this  section, 
such  applications  must  indicate  how 
such  comparability  will  be  achieved  by 
the  beginning  of  fiscal  year  1973.  Ap¬ 
plications  for  fiscal  year  1973  and  suc¬ 
ceeding  fiscal  years  shall  not  be  approved 
imless  the  State  educational  agency  (1) 
finds,  on  the  basis  of  the  data  submitted, 
that  the  local  educational  agency  has 
achieved  comparability  (as  described  in 
this  section)  and  has  filed  a  satisfactory 
assurance  that  such  comparability  will 
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be  maintained,  or,  (2)  in  the  case  of  a 
local  educational  agency  the  data  for 
which  indicate  a  failure  to  meet  such 
standards  of  comparability,  receives  from 
that  local  educational  agency  infor¬ 
mation  with  respect  to  projected  budgets, 
staff  assignments,  and  other  pertinent 
matters  showing  that  comparability  will 
be  achieved  by  the  beginning  of  that  fis¬ 
cal  year,  together  with  a  satisfactory 
assurance  that  such  comparability  will 
be  maintained  during  the  period  for 
which  such  application  is  submitted. 
Notwithstanding  the  foregoing  provi¬ 
sions  no  action  shall  be  required  of  any 
local  educational  agency  concerning  the 
achievement  of  comparability  with  re¬ 
spect  to  subparagraphs  (2>  and  (3)  of 
paragraph  (c)  of  this  section  if  less  than 
the  equivalent  of  a  full  time  staff  member 
would  be  required  to  achieve  such 
comparability. 

(e)  An  agency  which  has  an  alloca¬ 
tion  of  less  than  $50,000  for  the  fiscal 
year  under  parts  A,  B,  and  C  of  title  I 
of  the  Act,  and  which  is  operating  schools 
where  children  are  not  to  be  served  under 
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that  title  shall  file  a  satisfactory  assur¬ 
ance  that  it  will  use  its  State  and  local 
funds  to  provide  services  in  its  schools 
serving  children  who  are  to  participate 
in  projects  under  that  title,  which  serv¬ 
ices  are  comparable  to  the  services  so 
provided  in  these  schools  serving  chil¬ 
dren  in  corresponding  grade  levels  which 
are  not  to  be  served  by  a  project  under 
that  title.  Such  an  agency  shall  also  file 
the  data  required  by  paragraph  (b) 

(1) ,  (2),  (3),  and  (4)  of  this  section  and 
the  data  required  by  paragraph  (c)  (1), 

(2) ,  and  (3)  of  this  section. 

(f>  The  requirements  of  this  section 
are  not  applicable  to  a  local  educational 
agency  which  is  operating  only  one 
school  serving  children  at  the  grade  levels 
at  which  services  under  said  title  I  are 
to  be  provided  or  which  has  designated 
the  whole  of  the  school  district  as 
a  project  area  in  accordance  with 
§  116.17(d). 

(20  U.S.C.  241e(a)(3)) 
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